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Challenging Perceptions for Clever Solutions




NEWSLETTER – June 2010
Welcome to Smith Partners Lawyers newsletter.  
Obtaining Default Judgment.
A Statement of Liquidated Claim was filed and served on the defendant.

The 28 day period has elapsed and the defendant has not filed a defence or paid the outstanding debt.
The plaintiff can now obtain default judgment against the defendant. This is done by filing a Notice of Motion and supporting Affidavit.
The Notice of Motion is seeking default judgment in a set amount that is usually calculated by the solicitor.  

In the Affidavit the deponent sets out how the set amount stated in the Notice of Motion is calculated.  The deponent also states the date and amount of any payments that the defendant has made, if there are any.

The filing of the Notice of Motion and supporting Affidavit stop the defendant from being able to file a Defence.  

Disclaimer:  Our Newsletter is intended to provide a commentary and general information. It should not be relied upon as legal advice.  Formal legal advice should be sought.
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The Notice of Motion for default judgment is not heard in open Court but is listed before a Registrar in chambers who decides the matter based on the paperwork filed by the plaintiff. 
Neither the plaintiff nor the defendant are notified as to when the Registrar will determine the matter.  It is usually within a week of the documents being filed.

The plaintiff is advised in writing that default judgment has been entered against the defendant. The plaintiff is also advised of the amount of the judgment and the date judgment was entered. 

If the defendant then decides to file a defence they must petition the Court to set aside default judgment.

The defendant must show the court both the reason for their delay in filing the Defence and that they have a defence on the merits.  

Unfortunately, the Courts are very eager to set aside default judgment.  Therefore, the Courts will accept almost any reason provided by the defendant.

Often the Plaintiff will consent to default judgment being set aside so as not to needlessly increase costs.

NEXT MONTH – the ways in which judgment can be enforced.
